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HAND DELI VERY

Re: House Bill 09-1194
Cause of Action Accrual as to Royalty Obligation

To the House Conmmittee Members:

| have been requested to provide a position to your Conm ttee
pertaining to House Bill 09-1194 defining the accrual date as to
any cause of action upon discovery of a breach of royalty

obl i gati on.

Let nme begin by identifying nmyself as attorney practicing law in
St eanboat Springs, Col orado, where | have done so continuously
since 1986. A significant portion of nmy practice involves the
representation of mneral owners who have entered into oil and
gas |l eases and are receiving royalties. | nust also comment that
our |aw practice also includes representation of oil and gas
industry clients and the conmments set forth herein are not
intended to be biased one way or the other, but instead provide a
point of view of a practicing |lawer who attenpts to anal yze
these types of issues in a nonpartisan way.

As this Commttee is no doubt aware, House Bill 09-1194 is a

| egi sl ative response to the Opinion of the Col orado Suprene Court
publ i shed on June 9, 2008 in BP Anerica Production Conpany V.
Patterson, 185 P.3d 811 (Colo. 2008). This Col orado Suprene
Court Opinion reversed the previous Opinion of the Col orado Court
of Appeals in Patterson v. BP Anerica Production Conpany, 159
P.3d 634 (Colo. App. 2006).

Patterson, supra ultimately did not involve any dispute
pertaining to the applicable Statute of Limtations as the
parties agreed that the six (6) year Statute of Limtations set
forth in CR S 813-80-103.5(1)(a) was the appropriate neasure of
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time in which to file a Conplaint initiating a |l awsuit involving
these types of clains. Rather, the parties disagreed as to the
appl i cabl e accrual provision.

BP argued that each claimfor any underpaynent of royalty accrued
when the nonthly paynent that was all eged underpaid cane due. In
contradi stinction, David Patterson, et al. (Plaintiffs) who were
class action Plaintiffs characterized their cause of action as
one of breach of an express or inplied contract concluding that
clainms did not accrue until under-paynents were actua

di scovered. The Col orado Suprenme Court ultimately deci ded that
clainms for nonthly under-paynments should be considered to have
accrued on the date the royalties becane due and not upon the
actual discovery of a breach

House Bill 09-1194 is a legislative response to define the
accrual of commencenent of the running of the Statute of
Limtations to royalties to begin on the date that the breach was
di scovered or shoul d have been di scovered by the exercise of due
di | i gence.

Wi |l e an advantage of the existing |law as articul ated by the

Col orado Suprene Court in Patterson, supra, is that such provides
a date certain which is easy to calculate and can be said to
sinplify issues pertaining to defining the conmencenent of the
Statute of Limtations as such applies to clains for under-
paynent of royalties, this conmmentator is |l ess than optimstic

t hat opposition to the pending bill will have the desired effect.
It would be my prediction that while now existing | aw woul d
certainly limt exposure to clains for six years in the past, it
will instead create nore litigation as savvy Plaintiff Lawers

w || seek other causes of action to avoid this accrual analysis.

Bef ore commenting further, analysis of certain realties need to
be identified. It is often the case that the recipients of
royalty paynments have great difficulty even understandi ng and
appropriately digesting the accounting type information provided
to themat the tine royalty paynents are nade. Even experienced
| egal counsel and accountants are often nystified in any attenpt
to understand provided financial information at the tine royalty
paynents are being nmade so as to determ ne whether the royalty
paynents are in fact accurate. This is not only a problemfor
the recipient of royalties, but also creates an unnecessary |evel
of distrust by the public pertaining to the oil and gas industry
itself. To be sure, the vast majority of those in the oil and
gas industry are honest and have no difficulty in paying royalty
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owners what is owed to themunder their respective contracts.
However, the information that is provided to royalty owners is
often so conplicated and confusing that many of the general
public are left with the inpression, typically false, that they
are being cheated by the industry. This unnecessarily creates
barriers between the public and industry that benefits no one.
The hal | mark of bookkeepi ng and accounting rests upon
transparency and not obstruction. It is upon this backdrop that
t he accrual issue nmust be anal yzed.

Accordingly, by affixing a date certain as to the accrual of the
Statute of Limtations under circunstances where even many wel |
trai ned professionals cannot analyze information to determ ne
whet her or not the correct royalty paynent is being made, while
providing a sinple “black and white” Statue of Limtations
deadl i ne, may create uni ntended consequences. Sinply put, as the
| aw now exi sts such mght unwittingly invite unnecessary |awsuits
because of inflexibility pertaining to the Statutes of Limtation
as interpreted by the Col orado Suprene Court in Patterson. At a
m ni mrum declaratory judgnent type suits will be filed to
preserve clains even if it is less than clear that there is an
under paynent issue. Mdreover, the increased |egal costs to both
royalty owners and industry will do little to pronote confidence
in the other. In fact, it will probably increase acrinony.

The existing | aw does nothing to pronote the type of transparency
pertaining to bookkeepi ng and accounting necessary to well run

i ndustry. By adopting House Bill 09-1194, honest and trustworthy
i ndustry representatives are encouraged to make their royalty

cal cul ations easier to conprehend and di scernable for reason that
by providing nore straightforward information argunents
pertaining to when a Statute of Limtations begins to run wll

| eave industry far less vulnerable to litigation than those that
provide information that can be easily anal yzed.

Because of the significant anmobunts of nonies that are paid
annual ly for royalty, all of these issues are not in any fashion
i nconsequential. Rightly or wongly, many who receive royalties
perceive that they are not receiving what they ought to be paid
because of difficulty understanding the witten nmaterials
provided at the tine royalty is paid. This is unfair. It is
certainly unfair to royalty owners, but is also unfair to those
in the oil and gas industry that nake good faith efforts to
provide to royalty recipients all nonies that are due to them
The | aw should be crafted in such a way to pronote transparency
and mnimze the likelihood of litigation. It is inmportant to
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understand that it is the role of the Col orado Suprene Court is
to anal yze existing statute consistent with the law. It is an
unfortunate reality of appellate |aw that sonetinmes the results
reached by appellate courts, while true in their |egal analysis,
sonetimes do not result in lawthat is fair or benefits the
parties and society as a whole. Luckily, the legislature has the
absolute ability, particularly as such pertains to Statutes of
Limtation which are by definition created by the | egislature and
a product of statute, to act in a way and in an environment
unconstrained by limtations placed upon our appellate courts.

In conclusion, it is the opinion of this conmmentator that House
Bill 09-1194 is the type of legislation that ought to be enacted
because it is consistent with both the interests of industry and
interests of the recipient of royalties. By putting the onus on
royalty owners to file suit wwthin a prescribed tine after a
breach is discovered or discovered by the exercise of reasonable
diligence such in the long run will protect industry menbers that
are acting consistent with their |eases, who ought to have no
fear in providing the financial information being sought as to
royalty calculations in a way that woul d be easily understood for
reason that by providing sinple and straight forward financi al
information the Statute of Limtations begins to accrue sooner as
opposed to later. On the other hand, those that are producing

i nformation which tends to be difficult to understand are

puni shed because the Statute of Limtations will begin run |ater
as opposed sooner.

Utimately, any of the “us vs. theni nentality does not do
service to the oil and gas industry as a whole, whether that be
industry or royalty recipients. The relationship between

i ndustry and those that receive royalty interests is at the very
heart of our oil and gas industry. Laws that strengthen this

rel ati onship ought to be enbraced. For the reasons set forth
above, | would urge this Conmttee to pass House Bill 09-1194 and
make efforts to adopt this as our law in Colorado involving this
poi nt .

Si ncerely,

Ral ph A. Cantafio
FOR THE FI RM

RAC/ sm
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